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DETERMINATION OF THE AUTHORITY
Background

[1] This matter comes before the Authority having fetol a somewhat tortuous
path. The evidence shows that there was a hisfargnflict between Mr Simons and
his employer, the Rotorua Girls’ High School Boafd'rustees (the Board).

[2] However, the Authority is not required to revisit af the events that have
now brought the parties to it on this occasion. &tbaless, there are some
background matters that are relevant to the isghes currently require the

determination of the Authority.

[3] The parties have agreed that this matter shouldetbermined on the papers
and accordingly sworn affidavits have been receifrech Mr Gavin Kay and Mr

Simons. The Authority also has available to it evice and submissions presented for
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the Authority’s investigation pertaining to an éarldetermination, some of which is

relevant to this mattek.

[4] Mr Simons was employed at the Rotorua Girl's Higih&l (the School) as
Assistant Head of Technology. Some time later iD2®ecause of a fall in the school
roll, the School was required to reduce its stgfimumbers for the 2010 school year.
At some time in November 2009, Mr Simons voluntdefer redundancy and his
offer was accepted by the School, with the effdwt tMr Simons became a
supernumerary teacher for the 2010 school yearSiuhions was expected to inform
the School by 1 December 2009 as to his preferptidroin regard to the choice of
supernumerary employment, retraining, or a longiserpayment (redundancy). Mr
Simons informed the School that he was intendingitdertake retraining which
allowed him to participate in a course of studytimMassey University) on full pay,

for one year.
Cessation of salary payments

[5] Mr Simons did not inform the School of his nomioatito retrain until
30 December 2009, albeit this timing was within tteems of the collective
employment agreement in regard to the notificapeniod. However, the effect of
informing the School of his preferred option seelat the year was that the School
was unable to notify the Ministry of Education (Mokithin the necessary timeframe

to ensure that Mr Simons would be paid as normeahity 2010.

[6] It appears that the MoE (who have the respongibitit teachers’ salaries)
were under the impression that Mr Simons had takenredundancy option and
Payserve (who pays the teachers’ salaries) weoen&d accordingly.

[7] Presumably acting on the instructions received ftbenMoE, Payserve paid
Mr Simons a lump sum in December 2009 which covehedpay period December
2009 up to and including 27 January 2010. It appeahave been understood by the
MoE and Payserve that the sum paid would effegtive Mr Simons’ final pay,
premised on the understanding (albeit mistaken) MraSimons’ employment was
redundant. The total effect being that Mr Simong ot have his salary payments
recommenced until March 2010 when the mistake wa®cted, and therefore he was
not paid for the month of February 2010.

112011] NZERA Auckland 237



Payment by the School

[8] In order to redress the situation for Mr Simong 8chool paid him salary
advances in the total sum of $4,097.22 to provatehfm until Payserve reactivated
his salary payments in March 2010. The sum of $#Z®was paid from the School’s
operational grant with the expectation that Mr Sisevould repay the money when

he received his due entitlements from Payserve.

[9] Mr Simons was duly paid by Payserve for the peB®danuary to the end of
February 2010 in addition to the normal fortnighghfary for March 2010.

A personal grievance — record of settlement

[10] Unassociated with Mr Simons’ redundancy situatiod the subsequent salary
payment issues, Mr Simons had raised a personaVagrce with the School on
22 November 2010, relating to other matters, thaildeof which are not relevant to

this determination.

[11] The parties attended mediation on 24 February 20M0.Simons was
represented by Mr Gavin Kay, a Field Officer emgld\by the New Zealand Post
Primary Teachers’ Association. The School wasesgmted by Ms Kate Lethbridge,

an Industrial Adviser employed by the New Zealaod®| Trustees’ Association.

[12] The outcome of the mediation was that a draft pgedaecord of settlement
was arrived at whereby it was accepted (apparemntlyrinciple, that among other
things, the School agreed to pay to Mr Simons a sfirmoney as compensation
pursuant to s.123(1)(c)(i) of the Employment Relasi Act 2000. It seems that
mediation concluded on the understanding that dveeates, Ms Lethbridge and Mr
Kay, would continue to discuss and attempt to agopen the amount of
compensation to be paid to Mr Simons by the Schbloére was also an issue to be

resolved regarding the School providing a referdacéir Simons.

[13] It appears that running parallel with the ongoimgrdssions that followed the
mediation on 24 February 2010, the School soughetover from Mr Simons the
sum of $4,097.22 that had been advanced to hifoy asrly March 2010 he had been
fully paid his salary entitlement by Payserve. Unipately, Mr Simons did not see fit
to engage with the School in regard to the expertpdyment, despite the apparent
best efforts of Mr Kay to remind Mr Simons of hisligations.
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[14] The evidence of Mr Kay is that during the discussibetween him and Ms
Lethbridge, pertaining to the compensation sumet@éid to Mr Simons in order to
conclude a mediated settlement, the principle tfetting the compensation sum that
had by then been agreed, against the $4,097.28 sadaance, was suggested. Mr
Kay attests that he put this suggestion to Mr Senwho informed Very firmly” that
he was not interested in an offset.

[15] Mr Kay says that he informed Mr Simons that he wlobéve to repay the
salary advance received from the School and aretoffi®uld assist this. But Mr

Simons was tininterested”in such a course of action.

[16] The record of settlement was subsequently signethdyparties on 22 April
2010 and certified by the Mediator on 14 May 2010.

[17] The School continued to request repayment of thed®422 from Mr Simons
without success. It then withheld the compensasiom agreed to in the mediated

record of settlement.

[18] Mr Simons sought compliance with the record ofleetent and a compliance
order in favour of Mr Simons was issued by the Auitly via a determination dated
3 June 201%. While the Authority ordered compliance with treeord of settlement,

it also stated:

[28] | find that the settlement agreement signedHhsy Mediator

on 14 May 2010 encompassed all matters relatirigee@mployment
relationship. That is what the parties agreed towéler, | also find
that the debt of $4,097.22 remains as an obligddorSimons as to
the School. The salary advances were clearly noteoaplated by
either party when the majority of the terms wereread on

24 February 2010 including the term that the settlet agreement
resolved all matters. The second advance had mot bde by that
date and neither had Mr Simons received the bagKrpan Payserve.

[29] [Ifind that Mr Simons jumped on an opportunig he saw it,
to avoid the debt when he specifically asked theligter to confirm
that the words meant that “all” matters arisingnirthe employment
relationship were included in the settlement. Ratimaveniently Mr
Simons chose not to enlighten the Mediator (whoselaon the
evidence before me, had no knowledge of the issuer the
outstanding advance) that there were outstandgugssnot discussed
at the mediation on 24 February 2010 and which Weeewhen the
settlement agreement was signed.

? |bid
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[30] On the other hand, the B&Were clearly aware of the issue
and it failed to have the matter adequately addressthe settlement
agreement. Before signing the agreement the pahass a full
opportunity to either agree on additional termsnot. The BOT,
which was represented by a legally qualified regméstive, chose to
sign the agreement largely as it stood on 24 Feprd@10 and
without getting any agreement on the repayment hef $alary
advances.

[31] The BOT is the author of its own misfortunkfind the BOT

has failed to comply with the terms of settlemensigned off on

22 April 2010 and is ordered to pay to Mr Simons slum of $2,000
in accordance with clause (2) of the record oflesient. Payment is
to be made within seven days of this determination.

[19] The Authority then, under a headi@@mments,went on to state:

[32] As already set out in this determination, Mim8ns has
attempted to harness a situation to his benefjtistig. Even if he had
agreed to the offsetting of the advances agaimstrtbney to be paid
under the settlement agreement, he would still Haaen under an
obligation to repay the outstanding amount. Howgveere is no
counterclaim from the BOT in relation to the outsting debt and
therefore the Authority is unable to make any osddor its

repayment.

[20] The mention of a possible counterclaim appearsatge mow prompted the
Board to attempt to have the matter re-litigatedha form of this current claim

against Mr Simons for repayment of the sum of $4.22.
Determination

[21] While | have considerable empathy for the positibrthe Board in regard to
attempting to recover the sum of $4,097.22 from3¥nons, it seems to me that the
appropriate time to have addressed this was befgneng the record of settlement on
22 April 2010. While the matter of the payments awbed to Mr Simons by the
Board do not appear to have been canvassed to>degten the presence of the
Mediator, it is clear that Mr Kay and Ms Lethbridgagbsequently certainly discussed
the possibility of an offset in regard to the comgation sum that was eventually paid
to Mr Simons. In the event this was not agreed wpahthe parties signed the record
of settlement which contained the usual standard:te

This is a full and final settlement @fl matters arising out of the
employment relationship

3 Board of Trustees



(my emphasis)

And:

We request the Mediator of the Department of Lakiousign these
terms because the employment problems between wus been
resolved and we wish them to be final, binding anfbrceable on us.

Then further in the record of settlement, undersigeatures of the parties:

We also confirm that before the Mediator signedabeeed terms of
settlement that

) The Mediator explained to us that:

(a) those terms are final and binding on, and enfoleeab
by us; and

(b) except for enforcement purposes, neither of us may
seek to bring those terms before the Authorityher t
Court where by action, appeal, application for eawi
or otherwise; and

2) We confirmed to the Mediator that we understoodt tha
explanation and affirmed our requests.

Both parties then signed the record of settlemegainaand it was certified by the
Mediator on 14 May 2010.

[22] The key point that now must be recognised is that parties signed an
agreement that they had reached a full and firtesgent of all matters arising out of
the employment relationship. And | conclude thatlees discussions that took place
prior to the record of settlement being signediuided the possibility of an offset in
regard to the sum of $4,097.22, hence this becammatier arising from the

employment relationshjpvith full and final settlement subsequently reatth

[23] While | share the view that Mr Simons obtained amust enrichment by
refusing to repay the moneys owed, regrettablyStieool missed its opportunity to
obtain repayment when it entered into the recordetfiement. While | find that Mr
Simons’ stance on all of this is morally reprehblesil have to say that the School is
legally bound by the terms of the record of setdamand the matter cannot be re-

litigated, or in the words of theecord of Settlemerthe Board cannot bring the terms
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of settlement before the Authority, except for enément purposesit follows that

the Authority cannot grant the remedy sought.
Costs

[24] Given that the parties are represented by salatikwcates, costs are not a

matter to be considered and accordingly shall hene they fall.

K J Anderson
Member of the Employment Relations Authority

4 As Mr Simons did seeking compliance in regardetmeiving the agreed payment of compensation.



