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DETERMINATION OF THE AUTHORITY

Employment relationship problem

[1] This is a dispute over the interpretation, appitcatand operation of a
collective agreement. At issue is the questiowloéther or not staff should receive
an additional payment under a dirty work provisishen engaged in soot blowing

boilers on the respondent’s Pareora site.
Background

[2] The New Zealand Amalgamated Engineering, Printing 8anufacturing
Union Incorporated (EPMU) is, along with three athmions, party to a multi-Union
collective agreement with the respondent, SilvemHearms Limited (Silver Fern)
entitledThe Tradespersons Collective Employment Agreement
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[3] The version of the Agreement discussed in thisgtigation has an express
term of 21 February 2009 to 20 February 2011. <€#ad8 thereof is entitled
Conditions of Work Paymenasid provides that:

An Employee employed on any one of the dutiesniiveddn clauses
48.1 to 48.10 below of this Agreement shall recéiveappropriate
payment specified in addition to the rate approfeitp the time.

[4] It is followed by a subclause, misnumbered 49.1titled Dirty Work
Subparagraph (a) thereof reads:

When Employees are required to work in used bogikersoke-boxes,
uptakes, funnels and between any boiler and itskinork including

working inside furnaces, backends and through bailanholes, they
shall be paid half rate extra while so employedhwét minimum

payment of 1 hour.

An Employee in charge of a boiler or boilers underam shall not be
called upon at the same time to perform or assighe performance
of the foregoing work. When Employees are requicedean tubes
by brush or scraper or steam jet or air jet theglsbe paid half rates
extra while so employed with a minimum payment leduk, but this
shall not apply where automatic soot blowing equaps fitted.

[5] These words are those that were originally agreedntclusion in an award
that came into force on 1 February 1958. Sincetiime the clause has been repeated
in a succession of awards, employment contracts arwde recently, employment
agreements, though there have been some changespect to the placement of
commas, subclause numbering and pagination. Ihdwever, suspect that these
changes are the result of the type of typographerabr that has led to the
misnumbering of clause 48.1 (identified as 49.1th current agreement as opposed
to any deliberate change. There is certainly nmesce of a negotiated and/or

deliberate amendment to the clause.

[6] Not long thereafter three new boilers were fitted aommissioned at what is

now the respondent’s Pareora plant. This occunmd®61.

[7] EPMU got one of its members, Mr Alan Martin, a bathan of some thirty
years experience, to describe the process. He eoced with the following

overview:

[They are]called fire tube boilers. They have a stokerubthe coal
in and you adjust the air — it's like a big furnafme boiling the water
up to steam and they hdieo] soot blowers connected to them,
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which most boilers have. The boiler house is al3@unetres long by
about 15 to 20 metres wide. As well as the thoee fired boilers we
have an oll fired boiler in there.

[8] He then went on to describe the soot blowing preoedsch, on these boilers,
commences with a check, by computer, of the ste@sspre. This is followed by the
systematic opening and closing of a series of wablm this is performed with hand

turned wheels.

[9] Mr Martin then noted:

When soot blowing you can dislodge soot from theguvhich can
backfire onto the boiler and create a dust explosgp you can get a
blow back of soot. This does not happen every timeoot blowing
process is performed.

The soot blowing function is performed at the boileot from a
control room. It is not extremely dirty work buteois exposed to the
heat noise and dust of the environment. We downsardark, gloves
and overalls to do the job.

[10] Under questioning Mr Martin accepted that the ussafety equipment such

as dust masks was not, as might be inferred fromnatbove paragraph, either a
requirement or something that occurred as a matteourse. He accepted that the
work was not dirty but that his view was that th&red entitlement arose by virtue
of the manual operation of the valves when, invigsv, automation required a motor

perform the task.
[11] Mr Martin closed this portion of his evidence wéh observation that:

On modern boilers — for example, at Fonterra, y@erm a valve to
emit steam to the system and then go back to thgpuer and
complete the soot blowing process from there, mpidally. That is
an automated system.

[12] Mr Martin also refers to the fact that the boilen® stripped annually and
checked for wear and tear. He notes this involesuse of brushes and water
blasting and the work attracts a dirty work paymentaccordance with the first

paragraph of clause 49.1.

[13] Mr Martin states that he first suggested the payrapplied approximately 13
years ago and has regularly done so since. HessH&ltver Fern’s response is always

along the lines ofno, its not manual”or “no, we don't pay it"before going on to note:
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About two years ago we raised this claim again #mal only thing
that is different this time is that we did notitedirop when the verbal
response was “no”.

[14] Silver Fern’s position may be summarised by théofahg statement taken

from the brief of Mr Jeremy Lush, an Engineeringrdger. He says:

The reference to automatic soot blowing predatedaro computer
controlled boiler systems, such as the Fonterrdesi(described in
the applicants briefs of evidence). The word aatiorrefers to the
technology being applied to boilers over 30 yeags which included
soot blowers that did not require the Boilermanmanually brush,

scrape or air or steam lance the boiler tubes. thdlt has changed is
the boilerman uses a computer to control the sowtbt rather than

operate valves on the sootblower.

[15] Mr Lush observes that while he has been involvednagotiating this
agreement and its predecessors for some eight,yearesas no recollection of the
issue being raised. He then comments on remuwerptactices for Boilermen at
other plants covered by the MUCA and how these suppilver Fern’s view the

allowance is not payable at Pareora.

[16] Mr Lush’s evidence is supported by Mr Charlie Marganother Engineering
Manager. He was previously a shift engineer whs Worked on maintaining the
Pareora boilers since 1984. He comments that gilwigtime the allowance has only
been paid when the boilers are shut down (genebaltyeen seasons) and manually

cleaned with brushes. He says:

The first few sentences of the clause in dispuergdo the use of
brushes or scrapers or steam or air jets. Theserlege manual tube
cleaning and require the boiler to be shut down apdned to expose
the sooty tubes...

The soot blowing of the internal combustion aread &re tubes in
the boilers at Pareora is done by the action of thermanently
mounted soot blowers... The boilerman is not direictlthe zone
where the soot blowing is actually happening. Keoutside the
boiler and not exposed to any activity as a resfilthe soot blowing.
He does open and close the valves but does natlcperform the
soot blowing himself. It is done internally by thetion of the
sootblower.

Deter mination
[17] This issue to be determined is whether or not Bwoién covered bylhe

Tradespersons Collective Employment Agreemsrduld receive a dirty work

payment when soot blowing boilers at Pareora.
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[18] Whilst a simplistic summary, it is Ms Mclnally’s lsmission that even if
seemingly inconvenient or unjust, contractual pgmns should be given effect where
the words are plain and unambiguoNeWw Zealand Commercial Travellers and Sales
Representatives IUOW v Andrew and Bevan1883] ACJ 557 at 560. She goes on
to note, quite correctly, that the key word in tdispute is ‘automatic’. She submits
that the evidence of Mr Martin establishes thatsmblowing process used at Pareora
was manual and that it can not be considered tglyowith a plain and ordinary meaning of

the word ‘automatic’

[19] Silver Fern’s position is that the boilers weretatied in 1961 and that the
cleaning process was, by the standards of theaddagmatic. Entitlement should be
judged accordingly as the vintage of the boilerscatemporaneous with the
provision under which payment is being claimed.

[20] In Department of Corrections v. Corrections Associataf New Zealand
Incorporated [2005] ERNZ 984 (EmpC) the Court confirmed thk essential
principles of employment contract interpretationdan the former legislation had not been
altered by Parliament when enacting the Employnietations Act 200Qrefer Tertiary
Education Incorporated: ASTE Te Hau Takitini Oh &ot v. Hampton, Chief
Executive of the Bay of Plenty Polytech{@602) 1 ERNZ 491]. The Court then went

on to enunciate those principles by saying:

. Agreements are interpreted with reference to thetul
matrix or surrounding circumstances. This includestters
such as the background to the transaction and thetjge of
the industry or sector in question;

. One considers, first, the words used — they mugbably be
a starting point — and then the surrounding circtanses to
make sure that the first impression of the meaisngprrect
and nothing in the circumstances requires modiitzatof
that natural meaning of the words;

. The Court is required to adopt an objective appilodo
interpretation: what matters is not what the pastisay they
intended the words to mean but what a reasonahigeopein
the field, knowing all the background, would takem to
mean. Evidence is not admissible of what one ghdyght
the words meant or of preliminary negotiations arlier
draft;

. Evidence of relevant conduct of the parties afier ¢ontract
came into existence may sometimes assist in ir#mgrit, at
least in the case of employment agreements;
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. Interpretation of an employment agreement should be
narrowly literal but should accord with businessnooon
sense: the “business” in this case is that of appient
relations in prisons. The interpretation shouldfifuthe
purpose of the agreement and be based not simply on
dictionary meanings or grammar. Even if the drajtiis
inept, the Court should attempt to give effech®underlying
intent. If a literal interpretation gives rise toonsense in
practice, the Court should endeavour to find ariiptetation
that satisfies business common sense and fulfilptrées
purpose;

. Nevertheless, if the words are clear and can orlyehone
possible meaning, that should generally determiigentatter.
The Court will need to be very sure of what busiresmmon
sense requires when interpreting a contract if taes not
accord with the clear words.

[21] My initial conclusion is that the meaning of thendéautomatic’ is, at least as
it appears in this clause, not as clear as Ms Migimauld urge me to believe. There

Is ambiguity.

[22] The New Zealand Oxford Dictionary, Oxford UniveysRress 2005, defines
‘automatic’ as'l. (of a machine, device, etc, or its function)riiag by itself, without direct

human intervention”.

[23] A purist would envisage something that operatesitbglf and without

intervention but that does not, when it comes tostnmaechanical devices, reflect
reality. Most require some human intervention. r Example most automatic
automotive transmissions require an initial engag@m A similar ambiguity about

what constitutes direct intervention, and the pesibie extent there-of, exists here.

[24] Mr Martin emphasised the fact that valves attadbdtie sootblower had to be
turned manually and that this occurred more thazepwpet the boiler he promoted as
an example of modern automation (Fonterra’s) stfjuired, according to his

evidence, the manual operation of valves — albd@it once. In both instances manual
operation is required, so does the number of tithssoccurs determine whether or
not something is automatic? Arguable! Mr Martinisw that automation required

valves be mechanically operated (10 above) is agpds/ his evidence that the

epitome of automation still requires manual operatiThis evidences ambiguity.

[25] In such a situation | must turn to the other pphes enunciated in the
Department of Correctionsase (refer 20 above). To me, issues such afatheal
matrix, surrounding circumstances and the behavajuthe parties determine this
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matter and clarify the clauses meaning. They alggport the approach taken by

Silver Fern.

[26] It is clear, and uncontested, that there is a lefatontemporaneousness in
respect to the adoption of the clause (1958) aedrstallation of the boilers (1961).

There is also no dispute that at that time theeb®ilvere considered automatic and
that sootblowing did not attract the payments prked, and now claimed, under the
dirty work provision.

[27] The evidence is also clear that that remained itbat®n for some years and
that the parties operated accordingly. That toisn& clear indication of the parties
understanding of the clause, its operation and mgan it does not, and was never

meant, to apply as now claimed.

[28] Lastly I note the one evidential dispute — namehether or not this claim has
been consistently raised over recent years. |aoneed to reach a conclusion to
determine this matter but | do observe that if revi® accept the unions position that
the issue has been raised with some frequency reeent years, | would have to
question why it has not been pursued with morewigolhe lack of pursuit begs a
conclusion that it is known and accepted thatwusk was never meant to be covered

or that the claim is not, when balanced againstrogoals, important.
Conclusion

[29] Itis my conclusion, as outlined in 27 above ana&mwhonsidering the matters
canvassed in paragraphs 24, 26 and 27 above, dilatrBen engaged in sootblowing
at Pareora are not entitled to the claim the dutyk payment. The claim is therefore
dismissed.

[30] Costs are reserved.

M B Loftus
Member of the Employment Relations Authority



