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DETERMINATION OF THE AUTHORITY ON A PRELIMINARY |ISSUE




Employment Relationship Problem

[1] The Applicant, AFFCO New Zealand Limited (AFFCO$, seeking remedies in
respect of an alleged breach of good faith purst@rgs 4 and 32 of the Employment
Relations Act 2000 (the Act) by the First Responididew Zealand Meat and Related Trade
Unions inc (NZMWU), and the Second Respondent, [dealand Council of Trade Unions
Te Kauae Inc (CTU).

[2] AFFCO and NZMWU are parties to an expired collexiigreement which continues
in force pursuant to s 53 of the Act. The partesl entered into a bargaining process

agreement and have met for the purposes of banggam several occasions.

[3] AFFCO alleges that the NZMWU breached the impliedns of good faith in the
employment agreement to which they were party,thatithe CTU incited, instigated, aided
or abetted the alleged breaches. AFFCO is seekiagniposition of a substantial penalty

against the CTU in respect of these alleged breache

[4] This preliminary determination addresses only thdieation by the CTU for a strike

out of the cause of action against it, the substamntsues are yet to be determined.

The alleged breaches by the NZMWU

[5] AFFCO claims that on 15 March and 12 April 2012RA®! attack occurred on the
offices of AFFCO and other related businesses. cyber attack prevented mobile telephone

internet access and severely hampered their bgsimpesations.

[6] AFFCO claims that in excess of 2,400 unsolicitecaésnwere sent to AFFCO’s
server and various other business addresses. AERDGs that it had the messages analysed

and traced the source of the cyber attack backZtdWU’s website and the CTU’s server.

[7] AFFCO claims that the CTU was acting on the instoms of NZMWU, and that it
incited, instigated, aided or abetted NZMWU'’s bies of the implied duty of good faith
pursuant to s4 of the Act and which applies, asosétin s 4(4)(a), when the parties are

bargaining for a collective agreement.

[8] AFFCO further claims that the NZMWU has breache2Rél)(c) of the Act which

states: the union and employer must meet each other, fro to time, for the purposes of



the bargaining” by failing to consider and respond to proposals enxdit by AFFCO,

specifically:

e On 24 February 2012 AFFCO gave a proposed coreciamgnet to the NZMWU.

AFFCO claims no response has been received ttathlisd offer.

« AFFCO also claims that the NZMWU has been askeéd¢pond to AFFCO'’s claims
fully in order to negotiate and/or explore possinenues of reaching a compromise,

but NZMWU's response was an outright rejectionlbtkaims.

[9] AFFCO claims that NZMWU has breached s 32(1)(Q)6y making comments and
publishing communications to the world at large athit claims are dishonest, misleading

and exaggerated, and intended to undermine theibarg e.qg.

i. A press release written by the NZMWU dated 28 Fetyri2012 which

stated::

The bargaining team from Tallies confirmed they everot at
mediation to bargain a new collective agreement, dinply to meet
the requirements of the Employment Relations Achéet when a
lockout notice has been issued

The company acknowledged this would give them thiktyato
unilaterally reduce workers pay without agreement.

il. Banners attached to the NZMWU's office window irnvéncargill on 13
March 2012 which stated:

Talleys are bullies and liars.

iii. On 7 April 2012 the new Zealand Herald quoted thgMMvU’s

representative, Mr David Eastlake, as stating:

Mr Talley had closed down plants before to beatuthimn and seem
bent on a similar plan.

Strike Out Application

[10] The CTU applies for a strike out on the followirasks:



| ssues

A penalty under the good faith provisions of s4(bA}jhe Act may only be
imposed on a party to an employment relationshig, the CTU is not a

party to an employment relationship in this ins&anc

A penalty under the inciting, instigating, aidirayd abetting provisions of
134(2) of the Act does not apply unless therebsemch of an employment

agreement. And there is no applicable employmergesgent.

A penalty for assisting the NZMWU to breach the regs and implied
terms of the employment agreement does not appéssithere is a breach

of an employment agreement.

[11] The issues for determination are whether a strikeshould be allowed in respect of

the causes of action against the CTU, specifically:

Deter mination

Should a strike out be allowed in respect of aioaagainst the CTU for a
penalty in respect of a breach of the good faitivigions of s4(1A) of the
Act?

Should a strike out be allowed in respect of aioaagainst the CTU for a
penalty in respect of the instigating, aiding, aauktting provisions of
134(2) of the Act?

Should a strike out be allowed in respect of aifoaagainst the CTU for a
penalty in respect of assisting the NZMWU to bredlcd express and
implied terms of the employment agreement?

Should a strike out be allowed in respect of an action against the CTU for a penalty in

respect of a breach of the good faith provisions of s4(1A) of the Act?

[12] Section 4 (1A)(b) states that the duty of goodhfait

Requires the parties to an employment relationshipe active and
constructive in establishing and maintaining a protive
employment relationship in which the parties arenoag other
things, responsive and communicative.



[13] The duty as set out in this section rests uporptirtdes who are in an employment
relationship. Section 4(2) defines the parties wéio be in an employment relationship, these

being employers, employees and unions.

[14] laccept Mr Cranney’s submission that the CTU isanonion.

[15] A union is defined in s 5 of the Act asa tinion registered under Part 4The CTU

is not a registered union in terms of Part 4 ofAleg it is not listed as a registered union on
the annual Union Membership Return Reports whie ampiled in accordance with the
requirement as set out in Part 4 s16 of the Astlvmandates that unions must deliver by 1

June in each calendar year an annual return of menb the Registrar of Unions.

[16] The CTU is an umbrella organisation, the employeeshich are however members

of affiliated registered unions.

[17] 1do not find that there is any employment relasinip between the CTU and AFFCO
on the basis of the definitions set out in s 4(&) Rart 4 of the Act.

[18] Because | have found that the CTU is not in an ewmpént relationship with
AFFCO, it cannot therefore have breached the gaitll provisions of s4 (1A) of the Act.

[19] | determine that this part of the claim should track out.

Should a strike out be allowed in respect of an action against the CTU for a penalty in
respect of the instigating, aiding, and abetting provisions of 134(2) of the Act.?

[20] Section 134(2) of the Act states:

Every person who incites, instigates, aids or alaetg breach of an
employment agreement is liable to a penalty impobgd the
Authority.

[21] The alleged breach claimed is that of the NZMWUabheéng the implied terms of

good faith in the employment agreement to whicly there party.

[22] | consider that the preliminary issue to be addmsss whether there is an

employment agreement between the NZMWU and AFFC@nkess there is such an



employment agreement in being, the issue of whethaot any person can incite, instigate,

aid or abet any breach of such an agreement fally.a

[23] Mr Cranney submits that there is no employment exgent between the NZMWU
and AFFCO.

[24] An employment agreement is defined in s 5 of thewRtch states:

Employment agreement —
(a) means a contract of service; and

(b) includes a contract for services between an emplayd a
homeworker; and

(c) includes an employee’s terms and conditions of
employment in —

(d) (i) a collective agreement; or

(i) a collective agreement together with any additional
terms and conditions of employment; or

(i) an individual employment agreement

[25] According to s 5 of the Act there are two composettt the definition of an

employment agreement:

I. Fundamentally a contract of service (or in a spegti€ase, for services)

il This contract of service includes the terms anddimms of employment
which are set out in either a collective agreemevith or without any
additional terms and conditions of employment, or an individual

employment agreement.

[26] | accept that employees of AFFCO who are memberthefNZMWU have an
employment agreement with AFFCO because in tha bath components of the definition
are fulfilled; there is a contract of service betwethe employees and AFFCO, and the
applicable terms and conditions of employment imse employees are set out in a collective

agreement.

[27] In the case of the NZMWU, whilst there is an empieyt relationship with AFFCO
as defined in s 4(2) of the Act, | find that in amtance with the definition set out in s 5,



because there is no contract of service betweetNEMWU and AFFCO, the fundamental

component of the definition of an employment agreinmas not been met.

[28] As a consequence | find that there is no employragreement between AFFCO and
the NZMWU capable of being breached.

[29] A penalty under s 134(2) of the Act is applicalidyan circumstances in which there
is a breach of an employment agreement, In circamests in which | find there was no
employment agreement between the NZMWU and AFF®®,GTU cannot have incited,

instigated, aided or abetted a breach thereof argknalty is applicable.

[30] I determine that this part of the claim should track out.

Should a strike out be allowed in respect of an action against the CTU for a penalty in
respect of asssting the NZMWU to breach the express and implied terms of the

employment agreement?

[31] In light of my reasoning as set out above, | deieenthat this part of the claim

should be struck out.

Costs

[32] Costs are reserved. The parties are encouragegiée costs between themselves. If
they are not able to do so, the Second Respondmntadge and serve a memorandum as to
costs within 28 days of the date of this deterniimat The Applicant will have 14 days from
the date of service to lodge a reply memorandum.application for costs will be considered

outside this time frame without prior leave.

Next Steps

[33] The Authority will shortly convene a case managenuemference to set timetable

directions for the investigation of AFFCQO’s subsiam claims.

Eleanor Robinson

Member of the Employment Relations Authority



