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COSTS DETERMINATION OF THE AUTHORITY

The substantive determination

[1] In a determination dated 26 November 2024, | found that St Albans Community
Preschool Incorporated (the Preschool) had not breached terms of a record of settlement
between it and Clair McConchie.t

[2] In my determination | reserved costs so that the parties could try to agree costs. The

! Clair McConchie v St Albans Community Preschool Incorporated [2024] NZERA 705.



parties were unable to agree and now the Preschool seeks an order for costs.
Application for costs

[3] The Preschool seeks an award of costs of $4,500 based on the application of the

Authority’s daily tariff for one day.2

[4] This matter was determined on the papers so the daily tariff is not directly applicable.
In this regard, counsel for the Preschool submits that one day of the daily tariff for costs is the

equivalent to the amount of time spent dealing with this matter on the papers.

[5] The advocate for Ms McConchie accepts that costs should follow the event and that
using the daily tariff adapted for an on the papers investigation is appropriate. The advocate
says however that any costs award should be modest and Ms McConchie’s financial
circumstances are such that she will be unable to pay except if a payment plan is ordered over

a period of two years.
Analysis
Costs in the Authority

[6] The power of the Authority to award costs is set out at clause 15 of Schedule 2 of the
Employment Relations Act 2000. The principles and approach adopted by the Authority in

respect of this power are outlined in the Authority’s practice note on costs.?
Costs for the Preschool

[7] The starting point is that costs should follow the event. As the employment relationship

2 The normal practice of the Authority when setting costs, is to apply a set amount for each day of the investigation
meeting calculating quantum based on the time spent in the investigation meeting; this is applying the daily tariff.
3 For further information about the factors considered in assessing costs, see:
www.era.govt.nz/determinations/awarding-costs-remedies/#awarding-and-paying-costs-1.



https://aus01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.era.govt.nz%2Fdeterminations%2Fawarding-costs-remedies%2F%23awarding-and-paying-costs-1&data=04%7C01%7CPeter.vanKeulen%40era.govt.nz%7Ca139655337444480204908da0798f2db%7C78b2bd11e42b47eab0112e04c3af5ec1%7C0%7C0%7C637830650739439445%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=2wx5FHT5sftlJ9287Kx7x6MUTwWxosyBO8bYF445UW0%3D&reserved=0

problem was resolved in favour of the Preschool it is entitled to an award of costs.
Applying the daily tariff

[8] | accept that it is appropriate to apply the daily tariff to costs in this matter. I will do that
by assessing what the on the papers work corresponds to in terms of an investigation meeting
i.e. is it the equivalent amount of work for a one-day investigation meeting or some other

proportion.

[9] The starting point of my assessment is that if this matter had been subject to an
investigation meeting that would have taken one day (or possibly less). The daily tariff for one
day represents a contribution for all costs associated with dealing with an employment
relationship problem and attending at the investigation meeting. In the case of the Preschool
that would include advice on the problem, preparing the statement in reply, attending on a case
management conference, considering the evidence both documentary and witness evidence,
preparing evidence (so providing documents and witness statements), preparing for attendance
at the meeting including preparing cross examination and submissions, and the attendance for

one day.

[10] In contrast the work required for this matter on the papers would likely include advice
for their client, attending to the case management conference, assessing and preparing the
evidence and submissions. Counsel did not need to attend to matters connected with in person
attendance at an investigation meeting, such as preparing cross examination and they did not

spend time in an investigation meeting.

[11] Overall given my assessment and comparison of the work involved I conclude that a

half day of the daily tariff is appropriate. That is $2,250.
Adjusting the daily tariff

[12] From this point I need to consider whether the daily tariff amount should be adjusted.



[13] I am not satisfied that there is a basis to reduce the daily tariff for the financial reasons
set out by Ms McConchie’s advocate.

Order

[14] Ms McConchie is to pay the Preschool $2,250.00 as a contribution to its costs in this

matter.

[15] 1 make no additional orders about a timeframe for total payment or instalments over
time at this stage. | leave it to the parties in the first instance to negotiate a payment plan and
if that fails then they can come back to the Authority for assistance with setting payments, by

way of a variation to my order.

Peter van Keulen
Member of the Employment Relations Authority



